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JOSEPH FRANK PTAK
San Marcos. Texas

cm Docket No. 98-44

Order to Show Cause Why a
('ease and Desist Order Should Not Be Issued

To: Richard L. Sippel
,\dministrative Law Judge

COMPLIANCE AND INFORMATION BUREAU'S
MOTION FOR SUMMARY DECISION

I. The Chief, Compliance and Information Bureau ("Bureau"), pursuant to Section

1.251 of the Commission's Rules. 47 C.F.R. § 1251. hereby moves for summary decision on

the issues specified. As demonstrated herein, there is no genuine issue of material fact for

determination at hearing.

'1 The Order to Shmv Cause and Notice oj Opportunil}' for HearinK, FCC 98-60.

released April 6, 1998 ("Shmv ( 'ause Order"), commencing this proceeding specified two

Issues:

1. To determine whether Joseph Frank Ptak has transmitted radio encrg)

\vithout appropriate authorization in violation of Section 301 of the Act.

2. To determine whether, based on the (~vidence adduced pursuant to the

preceding issue. Joseph Frank Ptak should be ordered to cease and desist from

violating Section 301 of the Act.

The ,\'how ('({use Order also provides that without regard to the issuance of a cease and.... ~.st .. '.'''1.''
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order. it shlluld also be determined whether Ptak should forfeit $1 1.000 for violations of

Section 101 of the Act.

~ l'he attached "Compliance and Information Bureau's Request for Admission of

Facts and (ienuineness of Documents" ("admissions request") (attached hereto as Exhibit IL

related return receipt (attached hereto as Exhibit :n and declarations (attached hereto as

Exhibits .~ and 4)1 reflect the following facts. Joseph Frank Ptak ("Ptak") is the owner of a

residence Illcated at 505 Patricia Drive. San Marcos. Texas. From March 26. 1997. to the

present. Ptak. and/or one or more individuals under his direction or control, have operated an

FM radio station at 50S Patricia Drive. San Marcos. Texas. known as "KIND." "KIND"

transmits on 105.9 MHz. 24 hours per day. 7 days per wt~ek.

4. Ptak does not hold an authorization from this Commission to transmit radio energy

on IO:'i.9 MHz at San Marcos. Texas." Notwithstanding the absence of any authorization from

I On May 8. 1998, the Bureau sent to Ptak, both by ordinary mail and by certified mail.
return receipt requested. a copy of its admissions request (Exhibit 1). The certified mail
receipt (I ':xhibit 2) reflects that Ptak received the Bureau's admissions request on May 12.
199X. Section 1.246(b) of the Commissiol1's Rules. 47 C.F.R. ~ 1.246(b). provides that
"I e lach of the matters of which an admission IS requested shall be deemed admitted unless,
within a perilld designated in the request, not less than 10 days after service thereof. . the
part) to whllm the request is directed serves upon the party requesting the admission either la
response or al1 objection]. Thus. Ptak' s responses or objections were due by rv1ay 22. 1998.
As ()[. l\ilay 2X, 1998. the F3ureau had not received anything from Ptak. Accordingly. because
Ptak failed to file a response or objection by the due date therefor .. each of the matters in the
Bun.:au·" admissions request should be deemed admitted

In this regard. the corresponding channel for ]05.9 MHz. Channel 290. is not allocated
to San \1arcos. Texas. but to Round Rock. Texas. a community loeated some 45 miles to the
north. which is well within the minimum distance separations allowed by the Commission's
Rulcs.\cc Sections 7"1.201.73.202, n.207(b)(lHTablc A) of the Commission's Rules. 47
C I R. ~~ n.201. n.202. 7").207(b)( I )(fablc :\). See also. F('C 98M-33, released !'vlarch 20.
19l)X (attached hereto as l.xhibit 5). which granted the application of August Communications



this ('ommission. Ptak has transmitted at a signal strength which has uniformly exceeded 250

microvolts/meter at 3 meters. Broadcasts that exceed 250 microvolts/meter at] meters

require (\ license. Despite having received both oral and written warnings from agents of this

Commission in April 1997 that his operation of a radio station on 105.9 MHz violated Section

10 I o!' the Communications Act. Ptak has refused to stop operating the station.

'i Section 301 of the Communications Act of 1934, as amended (the "Act"), 47

u.S.c. ~ ~() l, provides in pertinent part that no person shall operate any apparatus t()r the

transmission of communications by radio from one place in any state to another place in the

samc state without a license hom this Commissicln.rhe only pertinent exception to this

blanket restriction for operation in the FM frequency banel (88 MHz to 108 MHz) is found in

Part 15 of the Commission's Rules. specifically. Section 15,239(b). 47 C.F.R. ~ 15.239(b),

which provides that the field strength of such emissions shall not exceed 250 microvolts/meter

at .3 meters.

h. Section 1.251 of the Commission's Rules provides that the presiding judge may

grant a motion t()r summary decision only in the absence of a genuine issue of material t~lct

for determination at the hearing, See .'lew Broadcasting Corp. 44 FCC 2d 386 (Rev. Bd.

19n l. In order to sustain such a motion. the burden is on the moving party to demonstrate

that no genuine issue as to any material fact remains and that it is otherwise entitled to

summary decision. Therefore. it must be established that "the truth is clear," that "the basic

t~clS arc undisputed." and that "the parties are not 111 disagreement regarding material tactual

Group, as amended, to operate a new FM station on Channel 290C2 at Round Rock. (Official
notice requested as to the distance between San 1\1arc05 and Round Rock.)

,
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lllferences that may be properly drawn from such t~lctS." Big ('ounlrv Radio, Inc 50 FCC 2d

967 (Rev. I~d. 1(75). [t is the Bureau's position that no genuine issues of any material fact

reman\.

7 Issue ( I) seeks to determine whether Ptak has transmitted radio energy without

appropriate authorization in violation of Section 30] of the Act. As the foregoing

demonstrates. Ptak has willfully and repeatedly transmitted radio energy within the State of

Texas. Ik had and has no authorization to do so Finally. the power used was in excess of

that specified in Part 15 of the Commission's Rules. Accordinglv. issue (I) should be

resolved against Ptak.

X. Issue (2) seeks to determine whether Ptak should be ordered to cease and desist

from violating Section }Ol of the Act. The foregoing makes clear that Ptak has willfully and

repeatedly violated Section 301. and there is no evidence which would mitigate the impact of

these actions. Ptak and his companions have decided for themselves what radio transmissions

they can make: however. the law is otherwise. He should be ordered to stop violating Section

30] of the .\c1. Accordingly. issue (2) should be resolved against Ptak.

9. Finally. a forfeiture is warranted. Ptak's violations of Section }O] of the Act have

been \villful and repeated. Those violations have occurred despite explicit and repeated

\varnings Irom agents of this Commission. and they have occurred for more than an entire

year. Ptak is essentially daring this agency to stop him. His conduct is illegaL unacceptable

and should not be condoned or excused in any manner. Considering Ptak' s behavior in lighl

of the pertinent factors set forth in Section 503(b)(2)(D) of the Act, 47 U.S.c. ~ 503(b)(2)(D).

4



Jhe Bureau submits that the maximum amount of forfeiture set by the Show Cause Order

should hI..' imposed. Accordingly. in addition to the cease and desist order. the Bureau

requests that the presiding judge also impose a forfeiture of $11.000 on Ptak.

Respectfully submitted.
Richard Lee
Chief. Compliance and Information Bureau

J/~ ,.

Pamera D. Hairston
Chief. ('ompliance Division

James W. Shook

i~!' 1//J -'"
, I· /"

'---'''/ (1r,. ., ,:/_~) It if' ,-,--

W. Riley Hollingsworth
Attornevs

Federal Communications Commission
2025 M Street. N.W .. Suite 8210
Washington. D.C. 20554
(202) 418-1430

June 2. 1998

(Exhibits)
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EXHIBIT 1
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Before the
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Washington, D.C. 20554

MAY 1998
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JOSEPH FRANK PTAK
San Marcos. Texas

eIB Docket No. 98-44

Order to Show Cause Why a
Cease and Desist Order Should 'Not Be Issued

To: Joseph Frank Ptak
505 Patricia Drive
San Marcos, Texas 78666

COMPLIANCE AND INFORMATION BUREAU'S
REQUEST FOR ADMISSION OF FACTS AND GENUINENESS OF DOCUMENTS

The Chief, Compliance and Information Bureau ("eIB"l. pursuant to Section 1.246 of

the Commission's Rules, hereby requests that within 10 days from receipt of this request.

Joseph Frank Ptak ("Ptak") admit to the truth of t~1CtS and admit to the genuineness of

documents. as set forth in the following numbered paragraphs. Each response should

correspond and be identified with the samc number listed in the Requested Admissions section

belO\\. The pleading containing the responses should be made under oath or affirmation by

the person providing the response. In addition, Ptak is reminded that Section 1.246(b) of the

rules provides that "[a] denial shall fairly meet 1he substance of the requested admission, and

when good faith requires that a party deny only a part or a qualification of a matter of which

an admission is requested. he shall specify so much of it as is true and deny only the

remainder." A copy of the pleading submitted in response to the Requested Admissions is to

be served upon the presiding officer as >,vell as the attorneys representing the Chief.

Compliance and Information Bureau in accordance with Sections 1.47 and 1.246 of the

C.ommission·s Rules (copies ,,!' both are attached).



Requested Admissions

1. Ptak is the O\vner or' a residence located at 505 Patricia Drive, San Marcos. Texas.

hom March 26. ]997. to the present, Ptak. and/or one or more individuals under

his direction or control. have operated a radio station at 505 Patricia Drive. San Marcos.

Texas. known as "KIND."

~. From March 26. 1997. to the present, Ptak, and/or one or more individuals under

his direction or controL have operated radio stati,)n "KIND" on hehalf of the Hayes County

Guardian newspaper.

4. From March 26. 1997. to the present. radio station "KIND" has transmitted its

signal on lOS. 9 MHz.

5 From March 26. 1997. to the present radio station "KIND's" signal strength

uniformlv has exceeded 250 microvolts/meter aT :3 meters.

6. From March 26. 1997. to the present. radio station "KIND" has operated 24 hours

per day. 7 days per week.

7. From March 26. 1997. to the present, neither Ptak nor anyone under his direction

or control has held an authorization from the Federal Communications Commission ("FCC")

to generate ~md emit radio frequency energy on 105.9 MHz at San Marcos. Texas.

g. On April 9. 1997. Ptak was orally advised hy agents or' the FCC that operation of

radio station "KIND" violated federal law.

9. On April 9. 1997. agents of the FCC orally ordered Ptak to cease operations of

radio station "KIND."

10. Ptak refused to obey the oral order referred to ill Admission Req uest 9.

11. Ptak received a copy of the April 17. 1997. letter identified herein as Attachment

A.



12. Ptak did not respond to Attachment A.

Respectfully submitted.
Richard Lee
ChieL Compliance and Information Bureau

f\ vJ.·.+-
O~J0)~

Pamera D. Hairston

ChieL Compliance Division

~--/
_.a~- Cvl \j';{~A_
James W. Shook

t(~)I~S~~!(-t).c1u'2:Y'~--t::7
Attorneys

Federal Communications Commission
2025 M Street, N.W .. Suite 8210
Washington. D.C. 20554
(202) 418-1430

May 8. 1998
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CERTIFICATE OF SERVICE

I. CurTrisha Banks. certify that I have. on Ihis 8th day of !'v1ay. 1998. sent by certified

mail. return receipt requested. and by regular United States mail. a copy of the foregoing,

"Compliance and Information Bureau's Request fer I\dmission of Facts and Genuineness of

Documents" to:

Joseph Frank Ptak
505 Patricia Drive
San '\Ilarcos. Texas 78666

Administrative Law Judge Richard L. Sippel (first class mail only)

Federal Communications Commission
2000 L Street N.W.. Suite 218
Washington. DC. 20554 _ .. _

( \ ~~ .~ ,r.;,.}A\K.~I~-
CurTrisha Banks



April 17, 1997

Joseph Frank Ptak
505 Patricia
San Marcos, Texas 78666

Certified Mail No. P554746641
Return Receipt Requested

RE:

SUBJ:

\;1r. Ptak:

Case # 00-970407

WARNING FOR UNLICENSED OPERATION OF RADIO TRANSMITTING
EQUIPMENT

/\n investigation by this office has determined that on April 9, 1997, you operated radio transmitting
equipment on the frequency 105.900 MHz. The transmissions emanated from your residence located at
505 Patricia, San Marcos, Texas. A search of Federal Communications Commission ("Commission")
;ccords confirms your admission that no valid license, issued by the Commission for this operation,
CXlstS. In view of these facts, please direct your attention to the provisions of the Communications Act of
1934, as amended ('lAd'), and the Commission's Rules and Regulations ("Rules") governing the
operation of radio transmitting equipment.

Operation of radio transmitting equipment, other than certain low powered devices operated in
accordance with Part 15 of the Rules, may be operated only upon issuance by this Commission of a
station license. Unlicensed operation is a violation of Section 301 of the Act, 47 U.S.c. §301, and may
subject the operator to substantial monetary fines, in rem forfeiture action. and criminal sanctions
including imprisonment.~ 47 U.S.c. §§ 401, 501, 503, 510. Because unlicensed operation creates a
danger of interference to important radio communications services and may subject the operator to
severe penalties, we emphasize the importance of complying strictly with the legal requirements
rnentioned above. Operation of radio transmitting equipment without proper authority granted by
the Commission should cease immediately.

This warning requires no reply. However, within thirty days of the date of this letter, you may submit
any information relevant to this matter directed to the address in the letterhead above.

~f):J
LOYD P. PERRY
Resident Agent, Ha stan Field Office

(



47 CFR Ch, i (10-1-97 Edition)

\V'1!'ri:~ -,l-~~" if'l: ~rnvi:)10;'lS <:or:t.ainerl
in'C ',v' \,\1 t,n:~) :;e\.~t~()n. those

pr'J."t:-:': ,L n ::or:troUi:'.I.i. ::)'->P. in
: ~ll' , ~'~)8(;L" a :1\j , 7'7:J.

'~ll') c, ,"', lilii::', ,15 "m"nded ,'It 33
,3 \la-, .lhc 15 F11 ~'lEJO. Sept. 29,
I FTi. ii:O~·.· '.:tl, 1~-189: F'H :3768~.

'"~ , ~lg' j ,

i·ll FP~ 1'1871. Apr. B. 1976, :lnl1 '19 r~~H ,10169
('h:t '::J. ~:HH\

~ 1..19 Specifications as to pleadings
and documents.

',:1) All pleadings and documents filed
in :lIlY Commission proceeding shall be
typewri tten or prepared by mechanical
processing methods, and shan be filed
eJf1 "\'1 121 cm" 29,7 cm,) or on 81~2'" [;
tncn 121.6 em. >< 27,9 cm.) paper WIth Lhc
margins set; so that the printed mace
t':a, does not exceed 6'h< 9'/, i.ncl;el:\
ltii cm.< 2'1.1 cm,). The printed rna~e

ria'l may be in any typeface of aL :,ea:it,
l:J"point (0,42333 cm. or "'-'7,,") iI1 height,
The body of the text mUI:\t. btt double
·;pacerl wi til a minimum disLa:lt:e.lf
),'m inch (0,5556 cm.) bet.ween ',ach
itrit: of t,~xt.?ootnotes and iong, II,

lur::,ed quotations may -ling-ie

§ 1.49

'l1,48 Length of pleadings.

(a) Affidavits. statements, tables of
,,;ontents and summaries of filings. and
Jther materials which are submitted
'N1 th and factually support a pleadlng
.re ;lot counted in determining the
iength of the pleading. If other mate­
t-lab are submitted with a pleading,
they will be counted in determining its
length: and if the length of the plead·
,;lgcl, as so compu ted, is greater than
per:nitted by the provIsions of this
,hapter, the pleading will be returned
'liltrlout consideration.

i It is the policy of the Commission
'J,at l'equests for pennisl:\lon to file
pleadings in excess of the length pre­
,icnbed by the provisions of this chap·
·,er shall not be routinely granted,
\Vhere the filing perlod is 10 days Ot'

"il:\", the request shall be made wi thin '2
:JUsiness dayg after the period begins tc
:'ILn, Where the period is more than 10
lays, the request shall be filed at leas:,
:0 llays before the riling date, (See
i 1.'1,) [f a timelY request i,\ made. th"
;Jleading :1eed not be filed earlier than
2 ':Jusines8 day" after the Cornmis8:on
,t::L; upon the request.

lce will not affect the validity of the
I:\ervice. The Commission may allow
the proof to be amended or gupplied at
any time, unless to do so would resut~,

in material prejudice to a party.

28 FR 12415, ~;OV, 22, \963, as amended al, ,\0
,ell. 5.06+1, Dec, 1. 197.0: 53 FR 11852. :'.pr, 1
:988,

§ 1.47 Service of documents and prOQf
, of service.

(a) Where the Commis'lion or an} per­
son is required by sta';ute or by :,he
provisions of :'his chapter to serve ;,tny
document upon any person, 'l,'rvice
sha:l (in the absence of specific ;Jrcvi­
sions in this chapter tn th" ,:on t r;,try)
'CJe made in accordanc eli! tl:, : he)rcvi­
sions of this section,

(b) Where any persar. is :-eq uired to
serve any document 'iled with she
Commission, oervice shall be malle by
tha:, person 0:' by his :'epresentat~ve on
or :Jefore the day on which the docu­
men:, il:\ filed: Provided howeueT. That
fonnal complaints filed 'mcler ~J"ctlon

208 of the Communicatiuns'\ct wiI! be
served by "he Commissicn.

Commission counSI] l whu formally
par'olcipate in any proci,eding shilL ';Je
served in the same m,tnner as Jther
per'ions who parcicipat" In tha' pro ..
ceedlllg. The filing of it locllmen' with
the Commission does :wt, consUtate
servi,ce upon Com:nissiorJ GChlllSel

([1) Documents may "0" :3erved (lpOn a
party, his :\ttorney, or,:ther clul'! con­
stituted agent by dellv"rlng a cupy or
by mailing a copy to ,he la"t known
address, When a par:.y i: repre"enc"d by
anlttorney of record i;l a forma Pt"O­

cee,ling, serVlce shall ')I, 'fl,vte 'lpon
such :tttorney

(,') Delivery of a copy pU!'3ua~lt "0
~hl>; ::3cction rneans handing it II) t:he
party, hil:\ attorney. 0[' "the, :luh con­
stituted agent; 0:' leav:lg it wit". I.he
de:'k or other person i charge [' :,he
o(Ece of the person bt~in" st,rved; ur, if
::here lS no (JDe in charg' of ,;uc!l,f[:ce,
l'-,a'.:ing it 1D a conspicu'Jus place 'here-­
In; Jr, :1' such oUke is ciiJ8edir tfH per­
:ion to be ~er"!e(j has :1(, !)tTce. 11"lVing­
it at his dwelling housl !)r:sllal pbce
of abode witr~ ,some pel'iOni! SUI ';aDle
'll.(e ~tnu di"cr"t.:o'l then :'l~:i'_I:ing- 11>.'re­
Ln,

(tl Service :)y r:lail i:; ,;on:p:et< lpon
ma~Iing,

(iJ,) Proof of service, ,.~-; provided in
thL section, shall be :i1"d before ,lctlon
i~ taken. The proof c t" ser'/ice studt
show the time Lu:d maimer uf service,
'inC: may be by writ:,e, acknow' edge­
ment of ser~vice" by ·:ert:ficat.e f ',he
person effecting the :erv":,,, r tlY
iJsher proof ,'atisfactoc: 1" ',he C,;m­
mi,~ion, Failure ',0 maL,; pl"1',lf D' "'irv

Federal Communications Commission

\97,1. ',,3 ,un,:nded "t II
ri', :l ,"n 1\871, ,\ pc i), 1976:

'r-:--"]

'l:,UI
;\ : ; l ~.

~ng8

Motions for extension of time.

co', :,he pldi,:: :Jf "he COf;lmission
~-:x'.:.ensi JL:::, C t)im';:~ 3:~all not be

"teiv "~rant"':d

"[U:,I',Ill; 1',[' 'xtenslcn (if tIme in
Ie ,'I"ip"nses to petltlons for

'.a.k:ng, :'f~'~~lit'S to such responses,
:~;n::s f:>~d. in ~>e3pon5e ~JO notice of
~ed "'lle:T1ctrling, repli"s t,(1 such
'tf~n',:c ,1:111 o',her papers in r-ule-

g pro",,,,:]ing'\ conducted under
)-,: ,,( .s [mr:. shall,)e riled a.t

,b',s I,he f:ling date, If :,
:Tl"'~,l:1 ~ Jenierl, :,he re'lponses

l;Ol"ni,n\'ri:-'~ 'i'Dlies ther.-~to, or

;Japi'r" '·i'·t~( lot, be Lled I~ntil 2
~a',':, dl:e:" tbe Comrnission

1:1 J:.i~ ~\,,'l:H',. [n emerg!~ncy 3itu­
;, "t~" Cr'lIT1L',Slon will ,;onsider ,.
led 'n I' n "I' a brier ex::ension

:'1': [,t, ,he deration of the
~cnl l.ll' consider rnotions
Iccellt.ar" comments, reply
len:,; ti,;:' papers n!<cd after
iru, b

Ll·.l rn ;'1'; n ~':.(' l~xten~)ion of tinle
leIl :Japerl:\ in proceedings
"nan ",i<l', 'lmI con,ment rule

'lg [TO :",'diLg'i is filed less than 7
:Jr:,," ne lay for filing the pa­
'J:,: pll l" I' ling the motion shall
ld. t ,or ",:I'ving the motion on

par:',i"",, )1' d,'( notify other par­
n(.1 i'.'o:n:·lit~i~;icn ;:,taf: personnel l"e-

,',),C' Ii::,::l~,,' on the mot.ion that
I cr: l'\'[l IH' IS being) filed,

11:iSl0:1 ,la\' nle ex parte upon re­
i :'ur ';:)LCir;Uances ,.nll extensions
,e, rC'lw,st" fur permi"slon ,,0 file
,ng:, 1:1,'xce:h ,f che length pre­
''1 IT1 ·,hl.", :hapter, and requests
::npor:trJ :",l:ef. \'1it,hout. w:l.lting

:'ilin" I oppositions or replies,

lab
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.~ 1.248 Prehearing conferences; hear
ing conferenees.

I,') The Commission. O!l it:; own rei
r~iative 0[' .\s the request oftny pac',y
:na.y direct the parCie~) ,Jt' th.eir' at.,:~:Jr

neys co appear at. a spec:l':ed Ume llO(~

place [or a conference ;;rior to '1 :lea:,'
tnf.(, ':1[' t.O :3ubmit. :-)uF;~;esr"Ji()n~; t:1 ';,/t1

lng-. for ~he purpose l conside:',n",
amonf; other t.hings. r.h' mattel':, ,;",r

fonh in paragraph' ,i I t.!~I:-;,CC

T'le (nitta.. ! prp,hl:;l.rin~~ nfp~'ence .:,h~\'J),

.47 CFR Ch. I (10-1-97 Edition)

n 1;'IlU;J, Jan. l~. ~!.)f)n, :1;; l;nf~~~dl"d ,It. n
;.'3:n, :"lV II I:no]

~p,nu:neness of any ~elet/3.nC d(j(;urT~ent:3.

IdenU:'ied in lind exhiblr,ed i)., :1 clear
copy with r,he reques~ or ()f the t.r'l:;h of
tny r(;levane matters of fact sel. forth
::1 :;he request.

'bl 2ach of the ma.tters of 'Nhlch an
admission is ~equested shall be deef:1erl
admitted unless, within a. period des
:>;!1aced in 1,:1e request, not less than 10
ia,Y~1 after '.:iCrV1Cn thereof. Df 'Nl thlIl
,ueh "horter or longer time ac; I.he rnt-'·
,;l:ling officer may :1.11ow on rnot.Hm or
netic,e, rhe party to 'Nhom the rco:;uest
,Ii direc,ed serves llpon the part·,' :"?­

,:uesting- t.he aclmi'3sion "it-her' '1: ;\
:,worn sta:;ement denying speCIfically
(he rnal,te,s of whIch an lulml?,SlOn lS
:'(;quest(~d or set.ting forth lD detail ~he

'ellsons why he cannot :cuthfully
,<lmie '.Jr deny chose mal.ter';, :J[' 1,2'1
'.'/nr,~en o{)jections on the ground that
'orne 0[" all of the requested admlsslcns
,tee p1'1'/ileged Ol' '!'relevant cr' I;hat ',he
['-:~qu_CS~"" i::, other\.vL:;e i:rlproper n 'N:'1()JC'
)c tn part. If writt,en ob.JI.~';U(HL) t

part, of the request are rnade ~',he :'r~

rn~under' of the request 'lilal: oe III

swered wit.hin the period designated in
if',') reque'3t. A denial .sha,il Lurly mee',
',he substance of the request.ed ~,dml;-'

sion, and when Rood faith requires T.ha t,

, :Jarty deny only a part iX " qu;\llfic;,·
:.; )11 of a matter of which :l.Il "dmlsslcn
:~i !'(;questIJd, he 'ih:d! specl('/",o :T\I:,,:n
,)1. ,t a3 i:-::, Lru!~ ;\.nd den',,' :r,~y r',ne
[r,ll im!" r

I:~) :\ (:opy u:' thl~ req\J.~~;':,r. :tnd (Jf :.Ui't

~ln0\Ver 3hall be servec! h'/ U',C party C
tTl;;' on a.Il other parties ',0 tje prop,,,',!
in" and upon r.he presidi,l'; ufficer

.d, \V:-i ttf~n objccticH1;:; ~J~e '-Of>

q'Jested :ldmL,sion::; rna,'/ "JP J'lJled Up':Hl

':)y the prcsidin;.; off:ccr' '.V; thou! ldd;
·.. onal ;;leadings,

~:2. l:h;'] ;l:} ;ur:er:rlp'\ ;It

I990", ;):' F:Z '11'7' ,'l:l. '~r)

1.;:1 Frt l~'.l:::.'). :--io'·
,'H J6tJ'i 1 :~,~ ~)t

~!~n;

'~1.246 Admission of fact.s and Kenuine­
ness of document....

(a) Within ~O clav, after the Ume for
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EXHIBIT 3
WELLS DECLARATION



Decl8ratioD Under reality of Fetigry

1. My name is James D. Wells.

2. I am an employee ofthe Federal Communications Commission (UFCCu
). I am the

District Director ofthe FCC's Compliance and Information Bureau ("CrnU) Dallas, Texas, District

office. I am making this declaration in support ofa crn motion for summary decision with respect

to an order to show cause directed against Joseph Frank Ptak.

3. In conjunction with the preparation of an "Investigative Case Report" concerning

Joseph Frank Ptak, I made and signed a document styled "Statement ofInvestigating Agent James

D. Wells" ("Statement"), which is attached hereto and identified as Attachment A.

4. I hereby declare under penalty ofperjury under the laws ofthe United States of

America that all statements of fact in my Statement are true and correct.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed on May 22, 1998.

't.-Dr~
:D. Wells

District Director
Dallas District Office
Compliance and Information Bureau
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Sl'ATEMENT OF INVESTIGATING AGENT JAMES D. WELLS

James D. Wells, District Director, FCC CIB Dallas.

I am currently employed by the Federal Communications Commission and have been so employed
since August 4, 1969. I hold the position of District Director of the Dallas, Texas Field Office, and have
held that position since April, 1978. I hold a Bachelor of Science Degree in Electrical Engineering from
Lamar University.

My duties include the monitoring, direction finding, and inspection of all radio stations in the United
States. This includes the use of sophisticated mobile automatic direction finding (MADF) equipment
capable of pinpointing the source of radio transmissions. My use of this equipment enables me to
locate the source of a transmission by making directional bearings on the signal and measuring the
strength of the signal. I have utilized this direction finding equipment and associated methods to locate
sources of radio transmissions more than one thousand times without error.

All radio transmitting equipment, other than certain low powered devices operated in accordance with
47 C.F.R. Part 15, must be licensed by the Commission before operation. The operation of any radio
equipment for which a license is required that allows radio frequency energy to be transmitted from one
place in any state, territory, or possession of the United States to another place in tl'le same state,
territory, or possession, without such a license granted for the operation is in violation of 47 U.S.C. §
301.

On April 9, 1997, I and Houston Resident Agent Loyd P. Perry drove to San Marcos, Texas in MADF
unit FC-660. A broadcast signal on 105.9 MHz was monitored approximately 10 miles south of San
Marcos, increasing in strength as the MADF unit approached San Marcos. I observed agent Perry
perform routine calibration of the MADF unit using both intemal and extemal signal SQurces. At 1514
hours (local time), using the MADF, the source of the signal was positively identified to be a vertical
dipole antenna mounted on a tower on the rear of the residence at 505 Patricia, San Marcos, Texas. At
1518 hours, the broadcast identified itself as "KIND". In my judgement, because the radio station
utilized an external antenna over twenty feet in height, and the signal could be received over 10 miles
away, the radio transmitting equipment clearly exceeded the low power limits of 47 C.F.R. Part 15. And
because there was no record of a license issued for operation of the equipment, the observed
operation was unlicensed, in violation of 47 U.S.C. § 301. An audio tape recording was made
continuously during the direction-finding.

At 1529 hours, agent Perry and I, accompanied by San Marcos Police Officer Royce Smith, drove to
the front of the residence at 505 Patricia. Numerous persons were present in the front yard of the
residence. Agent Perry and I identified ourselves to an adult male and asked to speak to the owner of
the station. An adult male exited the house and identified himself as JOSEPH PTAK, owner of the
house. PTAK produced Texas drivers license number 05800141 confirming his identity and residence,
and DOB of 3/19/58. Also present during the inspection was Joel Dean Simpson, 109 Spring Road,
San Marcos, Texas 78666, DOB 9/24/53, TDL 12558038. Additionally, a reporter and cameraman from
an Austin television station were present and filmed the entire inspection. Upon Perry's request, PTAK
allowed inspection of the station. PTAK led agent Perry and I to a bedroom containing the transmitter
with a cable eXiting a rear exterior window. This cable fed a vertical dipole antenna mounted on a 25-30
foot high tower at the rear of the house. An unconnected wattmeter was located next to the transmitter.
PTAK stated that the transmitter power was 30 watts. Use of such power and extemal antenna clearly
exceeds the low power limits of 47 C.F.R. Part 15. PTAK stated there was no license for the station,
that operation began March 26,1997, and has continued 24 hours a day. PTAK stated the station was
run by the Hayes County Guardian newspaper and staffed with volunteers. At 1550 hours, Perry
verbally advised PTAK that the station was in violation of federal law and ordered PTAK to discontinue
operation. PTAK refused. PTAK referred us to his legal counsel, J. Patrick VViseman of Houston 713­
526-1778. At 1558 hours, agent Perry and I left the residence.



At 1600 hours, agent Perry and I again positively identified the source of the signal that continued to
operate at 505 Patricia, San Marcos. In my judgement, because the radio station utilized an extemal
antenna over twenty feet in height, and the signal could be received over 10 miles away, the radio
transmitting equipment clearly exceeded the low power limits of 47 C.F.R. Part 15. And because there
was no record of a license issued for operation of the equipment, the observed operation was
unlicensed, in violation of 47 U.S.C. § 30t

On May 5, 1997, the Dallas Field Office received a written complaint from the Texas Association of
Broadcasters complaining of the unlicensed station on 105.9 MHz in San Marcos.

In summary, considering the above cited information, I believe that JOSEPH FRANK PTAK did
knowingly and willfully operate unlicensed radio equipment in violation of 47 U.S.C. § 301.



EXHIBIT 4
PERRY DECLARATION



Declaration Under Penalty of Perjury

1. My name is Loyd P. Perry.

2. I am an employee of the Federal Communications Commission ("FCC"). I am one of

the Resident Agents of the FCC's Compliance and Information Bureau ("CIB") located in

Houston, Texas. I am making this declaration in support of a CIB motion for summary decision

with respect to an order to show cause directed against Joseph Frank Ptak.

3. In conjunction with the preparation of an "Investigative Case Report" concerning

Joseph Frank Ptak, I made and signed a document styled "Statement of Investigating Agent Loyd

P. Perry" ("Statement"), which is attached hereto and identified as Attachment A. In my

Statement, I refer to an "Unlicensed Warning Letter" ("Letter"), which I signed and sent to Ptak

on April 17, 1997. That Letter is attached hereto and identified as Attachment B. Receipt

thereof by Joe D. Simpson, an associate ofPtak, is evidenced by a photocopy of the return

receipt card, which is attached hereto and identified as Attachment C. To the best of my

knowledge, by letter dated June 9, 1997, Magalie R. Salas, then Chief, Compliance Division,

CIB, responded to a letter dated March 18, 1997, from Joseph F. Ptak, Joel Dean Simpson and

Jeffrey "Zeal" Stefanoff. The Salas letter is attached hereto and identified as Attachment D,

while the letter from Ptak, Simpson and Stefanoff is attached hereto and identified as Attachment

E. Both my April 17, 1997, letter and the Salas June 9, 1997, letter, inform Ptak, either directly

or through his attorney, that his unlicensed operation of radio transmitting equipment on 105.9

MHz in San Marcos violates Section 301 ofthe Communications Act of 1934, as amended.

4. I hereby declare under penalty of perjury under the laws of the United States of

America that all statements of fact in my Statement are true and correct.



5. On January 14, 1998, using direction finding techniques similar to those described in

my Statement, I determined that radio transmissions were occurring on 105.9 MHz from Ptak's

residence in San Marcos, Texas. To the best of my knowledge, on March 20, 1998, Oliver K.

Long, a FCC CIB Resident Agent located in Houston, Texas, using direction finding techniques

similar to those described in my Statement, determined that radio transmissions were occurring

on 105.9 MHz from Ptak's residence in San Marcos, Texas. These radio transmissions exceeded

the power levels for unlicensed operation as allowed by Part 15 of the Commission's Rules. A

search of the the Commission's broadcast application records indicate that no license has been

issued to Ptak to broadcast on that frequency at that power level in San Marcos, Texas. The

statement of record is attached hereto and identified as Attachment F.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed on May 28, 1998.

~
Loyd P. Perry
Resident Agent
Compliance and Information Bureau
Houston, Texas
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STATEMENT OF INVESTIGATING AGENT LOYD P. PERRY

Loyd P. Perry, Resident Agent. FCC, CIB, Houston.

I am currently employed by the Federal Communications Commission and have been so employed
since January, 1979. I hold the position of Resident Agent at Houston, Texas, and have held that
position since July, 1996. I hold a Bachelor of Science Degree in Electrical Engineering from the
University of Texas at Austin, and a Doctor of Jurisprudence Degree from South Texas College of Law.

My duties as Resident Agent include the monitoring, direction finding, and inspection of radio
transmitting apparatus in the United States. This includes the use of sophisticated mobile automatic
direction finding (MADF) equipment capable of pinpointing the source of radio transmissions. My use
of this equipment enables me to locate the source of a transmission by making directional bearings on
the signal and measuring the strength of the signal. I have utilized this direction finding equipment and
associated methods to locate sources of radio transmissions more than one thousand times without
error.

All radio transmitting equipment, other than certain low powered devices operated in accordance with
47 C.F.R. Part 15, must be licensed by the Commission before operation. Operation of radio
equipment for which a license is required that allows radio frequency energy to be transmitted from one
place in any state, territory, or possession of the United States to another place in the same state,
territory, or possession, without such a license granted for the operation is in violation of 47 U.S.C.
§301.

On April 6, 1997, I observed an article in the Houston Chronicle Sunday edition concerning the
operation of radio station KIND on 105.9 MHz in San'Marcos, Texas. The reporter's interviews with the
operatOrs of the station, identified as JOSEPH PTAK, Joe Simpson and Jeffrey Stefanofl', indicated that
the station had no FCC license. The article stated that the operators learned about "pirate" radio
broadcasting through discussions with Stephen Dunnifer. A check of FCC license records revealed no
record of a license for that frequency in the vicinity of San Marcos, Texas.

On April 9, 1997, I received a telephone complaint (via the National Call Center) from the San Marcos
Police Department regarding operation of an unlicensed FM radio station on 105.9 MHz. The complaint
alleged that the station broadcast profane language.

Still on April 9, 1997, I and Dallas Field Office Director James D. Wells drove to san Marcos, Texas in
MADF unit FC-660. A broadcast signal on 105,9 MHz was monitored approximately 10 miles south of
San Marcos, increasing in strength as the MADF unit approached San Marcos. In San Marcos, I spoke
with Sgt. Byron Mobley of the San Marcos PD. Mobley identified the operators of the station as
JOSEPH PTAK (also owner of the residence at 505 Patricia), Joe Simpson, and Jeff Stefanofl'. Mobley
stated that the subjects were long-time well-known activists in the community, published a local
newspaper, and were behind a local initiative to legalize marijuana use. The same people had
participated in a recent protest in which they openly smoked marijuana in the lobby of the police station,
resulting in their arrest.

Still on April 9, 1997, agent Wells and 1proceeded to monitor the broadcast signal on 105.9 MHz. I
calibrated the MADF unit using both internal and external signal sources. At 1514 hours (local time),
using the MADF, the source of the signal was positively identified to be a vertical dipole antenna
mounted on a tower on the rear of the residence at 505 Patricia, San Marcos, Texas. At 1518 hours,
the broadcast identified itself as "KIND". In my judgement, because the radio station utilized an external
antenna over twenty feet in height, and the signal could be received over 10 miles away, the radio
transmitting equipment clearly exceeded the low power limits of 47 C.F.R. Part 15. And because there
was no record of a license issued for operation of the equipment, the observed operation was

""""''*'"''''~



unlicensed, in violation of 47 U.S.C. § 301. An audio tape recording was made continuously dUring the
direction-finding.

At 1529 hours, agent Wells and I, accompanied by San Marcos Police Officer Royce Smith, drove to
the front of the residence at 505 Patricia. Numerous persons were present in the front yard of the
residence. Agent Wells and I identified ourselves to an adult male and asked to speak to the owner of
the station. An adult male exited the house and identified himself as JOSEPH PTAK, owner of the
house. PTAK produced Texas drivers license number 05800141 confirming his identity and residence,
and DOB of 3/19/58. Also present during the inspection was Joel Dean Simpson, 109 Spring Road,
San Marcos, Texas 78666, DOB 9124/53, TDL 12558038. Additionally, a reporter and cameraman from
an Austin television station were present and filmed the entire inspection. Upon my request, PTAK
allowed inspection of the station. PTAK led agent Wells and I to a bedroom containing the transmitter
with a cable exiting a rear exterior window. This cable fed a vertical dipole antenna mounted on a 25-30
foot high tower at the rear of the house. An unconnected wattmeter was located next to the transmitter.
PTAK stated that the transmitter power was 30 watts. Use of such power and and external antenna
clearly exceeds the low power limits of 47 C.F. R. Part 15. PTAK stated there was no license for the
station, that operation began March 26, 1997, and has continued 24 hours a day since then. PTAK
stated the station was run by the Hayes County Guardian newspaper and staffed with volunteers. At
1550 hours, I verbally advised PTAK that his operation of the station was in violation of federal law and
ordered PTAK to discontinue operation. PTAK refused. PTAK referred us to his legal counsel, J. Patrick
Wiseman of Houston 713-526-1778. At 1558 hours, agent Wells and I left the residence.

At 1600 hours, agent Wells and' again positively identified the source of the signal which continued to
operate at 505 Patricia, San Marcos. In my judgement, because the radio station utilized an external
antenna over twenty feet in height, and the signal could be received over 10 miles away, the radio
transmitting equipment clearly exceeded the low power limits of 47 C.F.R. Part 15. And because there
was no record of a license issued for operation of the eqUipment, the observed operation was
unlicensed, in violation of 47 U.S.C. § 301 .

.On April 12, 1997, I observed another article about the station in the Houston Chronicle. The article
attributed to PTAK the statement that "the station will stop operating only if ordered to do so in federal
court".

On April 17, 1997, I issued an Unlicensed Warning Letter to the subject JOSEPH FRANK PTAK via
certified U.S. mail, retum receipt requested. The letter cited violation of Section 301 of the
Communications Act of 1934, as amended (47 U.S.C. §301), as a result of the operation on April 9,
1997. Receipt of the warning letter was evidenced by a signed return receipt.

On April 23, 1997, I received a fax, via the Dallas Field Office, from the City of San Marcos assistant
city attorney requesting status of the case. The City has filed a complaint against PTAK for operating a
non-permitted business in a residentially zoned area.

On May 5, 1997, the Dallas Field Office received a written complaint from the Texas Association of
Broadcasters complaining of the unlicensed station on 105.9 MHz in San Marcos.

On May 13, 1997, I received a faxed complaint from San Marcos PO Officer Terry Nichols. The
complaint detailed observations by Nichols and another officer of alleged vulgar language broadcast by
KIND, and requested action by the FCC.

On June 9,1997, the Chief Compliance Division, CIB, responded to a March 18, 1997, letter from
PTAK, Simpson, and Stefanoff under letterhead ofthe Hays County Guardian, received in the FCC's
Gettysburg Office on April 3, 1997. The letter admitted the unlicensed operation on 105.9 MHz in San
Marcos, Texas, and requested a waiver of FCC rules to allow such operation. The response from
Chief, Compliance Division to PTAK's legal counsel, J. Patrick Wiseman, again wamed that the
station's operation was in violation of 47 U.S.C. § 301 and that PTAK should be advised to refrain from
continued unlicensed operation. The response also denied the waiver request as being insufficient.


